§ 218. Implication from earlier decision, 21 C.J.S. Courts § 218 


21 C.J.S. Courts § 218 


Corpus Juris Secundum May 2023 Update 

Courts 

M. Elaine Buccieri, J.D.; James Buchwalter, J.D.; Amy G. Gore, J.D., of the staff of the National Legal Research Group, Inc; and Lonnie 
E. Griffith, Jr., J.D. 

VI. Rules of Adjudication, Decisions, and Opinions 

B. Stare Decisis 


3. Extent of Precedential Effect of Decision 


§ 218. Implication from earlier decision 


Topic Summary References Correlation Table 


West's Key Number Digest 


West's Key Number Digest, Courtsijimm89 


Stare decisis does not extend to cover implications in opinions, such as issues that might have been decided sub silentio. 


The rule of stare decisis may not be extended to cover implications from what was decided in a former case, | and thus, a case 
is not binding precedent if its holding is only implicit or assumed,” or the issue was decided sub silentio.” Constitutional rights 
are not defined by inferences from opinions that did not address the question at issue,* and a court does not normally overturn 


or dramatically limit its earlier authority sub silentio.’ Similarly, the fact that an appellate court may have decided an appeal 
of a particular type of order on the merits is not dispositive of whether the order is appealable if the issue of appealability was 


not raised. 


Jurisdictional issues. 


When questions of jurisdiction have been passed on in prior decisions sub silentio, the court is not bound when a later case 
finally brings the jurisdictional issue before it.’ Thus, when a potential jurisdictional defect is neither noted nor discussed in a 


federal decision, the decision does not stand for the proposition that no defect existed.’ 
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Cases: 


The Florida Supreme Court does not intentionally overrule itself sub silentio: where a court encounters an express holding from 
the Florida Supreme Court on a specific issue, the court is to apply the express holding in the former decision until such time as 
the Supreme Court recedes from the express holding. Global Quest, LLC v. Horizon Yachts, Inc., 849 F.3d 1022 (11th Cir. 2017). 
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Unreliability of sub silentio rulings 
Arguments based on what courts do not say are generally unreliable and should not be favored, especially 
when the court is faced with a contrary constitutional provision. 
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